Fact Sheet 1

Protecting Human Rights in Australia: Introduction

Case Studies

Maggie takes her sister, Sandra, who has severe stomach pains to the hospital. They wait two hours before being turned away and told to see her doctor. Sandra’s local doctor doesn’t bulk-bill anymore and she doesn’t have the money to pay $35 upfront and only get $25 back from Medicare later. Sandra waits two days for her Centrelink payment before going to the doctor.
Mary and her family live in a remote Indigenous community, in temporary housing without access to healthy drinking water or a sewerage system that works.

At Julie’s job interview the employer says she must sign an individual contract that determines all her working conditions, and that there are no unions allowed in the workplace.

Faduma is a Muslim woman working as a receptionist. She wears the hijab (headscarf) as part of her religious practice. She is subjected to negative attitudes and comments about her appearance from workmates.

Abdullah’s house is raided and he is threatened with being taken away and kept for up to 7 days for questioning without being arrested or charged. He is told that he cannot discuss the investigation with anyone.

These events have all happened in Australia recently. They are all violations of internationally recognised human rights. 

All these case studies talk about basic human rights that the Australian Government has committed to respecting and providing protection for anyone living in Australia. They include the right:

· to affordable health care

· to safe housing including drinkable water

· to join a union and negotiate working conditions

· to freedom of religion and not to be treated unfairly; and

· to freedom from detention unless charged. 

These rights should be available to everyone in a democratic country like Australia, but they are not. 

What is this education kit about?

The “Protecting Human Rights in Australia” project aims to provide community education on human rights in Australia through a series of fact sheets. 

The fact sheets aim to provide you with information about the human rights that affect you, your family and your community in daily life. Some of these rights are currently protected in Australia and some are not. 

Each fact sheet deals with a particular issue, and shows the international human rights standards and how human rights protection in Australia could be improved.

There are fact sheets on:

· Background to human rights protection

· Age discrimination

· Civil and political rights

· Disability rights

· Education rights

· Environment and human rights

· Health rights

· Housing rights

· Indigenous rights

· Race and religious discrimination

· Refugee and asylum seeker rights

· Sexuality rights

· Social security rights

· Women’s rights

· Workers’ rights.

Go to the Public Interest Advocacy Centre’s web site, www.piac.asn.au, for ideas on how you can help improve human rights protection in Australia.
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Background to Human Rights

What are human rights?

“All human beings are born free and equal in dignity and rights”

Universal Declaration of Human Rights, 

Article 1.

International human rights standards are a set of values and guidelines that governments around that world have all agreed are essential for everyone to live with dignity and respect – no matter who they are or where they live. 

Human rights are about the responsibility that we all have to recognise and respect that dignity in each other.

Human rights are:

· the same for all people everywhere, rich or poor, men or women, no matter where we live.

· connected to each other. Freedom of speech means little if you are not able to provide basic food, water and shelter for your family.

· not able to be taken away under any circumstances. Your right to education cannot be traded away in return for your right to health.

Governments have a responsibility to respect and protect the rights and freedoms of all people.

Where do human rights come from?

Ideas about rights can be traced back in history to many societies and religions. For centuries individuals and social movements have struggled for the recognition of human rights. As a result we have the British Magna Carta (1215), the French Declaration of Rights (1789) and the American Bill of Rights (1791). 

The first international statement of human rights was the Universal Declaration of Human Rights, adopted by the member countries of the United Nations in 1948. While not legally binding, the Declaration affirmed and recognised rights that had been violated by governments that had oppressed, imprisoned and murdered millions of people before and during World War Two. 

Australia played a leading role in the development of the basic principles in the Declaration. These principles are not legally binding but are a statement of goals and have had a powerful influence on the development of international law. 

There are two United Nations Covenants that translate these principles into international law. Together with the Universal Declaration, these Covenants are referred to as the International Bill of Human Rights.

The International Covenant on Civil and Political Rights deals with the right to participate in the democratic process, including: 
· freedom of speech and religion and the right to vote

· freedom from unfair arrest and detention and the right to a fair trial; and

· freedom of association and the right to join trade unions.

The International Covenant on Economic, Social and Cultural Rights deals with rights to basic living standards, including:

· access to food, housing, work, social security, education and health; and

· fair wages and safe working conditions.

Australia has signed both of these Covenants and other international conventions, including:

· Convention on the Elimination of All Forms of Racial Discrimination 

· Convention on the Elimination of All Forms of Discrimination Against Women 

· Convention on the Rights of the Child 

· Convention on the Status of Refugees 

· Convention Against Torture 

· International Labour Organisation Conventions on workers’ rights.

Each member country of the United Nations decides whether to sign up to each convention. This commits them to comply with the convention’s human rights standards. Conventions are put into action by each country passing laws through its own parliament. These laws commit them to meeting minimum standards and putting them into practice over time. 

Governments are legally responsible for protecting our human rights. 

Human rights in Australia

Australian governments of all political parties have played a key role in drafting many of the international human rights conventions, and have signed them. But in Australia these commitments do not become real until laws have been passed or government policies, programs and services have been established. 

Australia’s implementation of human rights protection has not been consistent. Unlike most other industrialised countries, Australia does not have full legal protection of human rights in a Charter or Bill of Rights.

The weakness of human rights protection in Australia has been highlighted in recent years as some rights have been reduced or lost. This has occurred in:

· changes to Medicare and tertiary education

· workplace relations laws

· the treatment of asylum seekers and refugees

· changes to native title laws; and

· anti-terrorism laws.

Even if you think that Australia’s human rights record is better than some other countries, it is clear that more steps should be taken to protect these vulnerable rights.

What rights are protected in Australia?

The Constitution

In 1901, the Australian Constitution spelt out the relationships between Commonwealth and state governments; but it is different from many other countries’ constitutions in that it has no Charter or Bill of Rights.

The Australian Constitution provides only limited protection for rights, including:

· freedom of religion

· freedom from discrimination on the basis of state residence

· trial by jury

· acquisition of property on just terms; and

· some rights that can be implied, such as freedom of political expression.

While the Constitution does guarantee some important freedoms, these are few and they have had a limited impact. They generally only apply to federal laws and not to state laws. The High Court, which is the court that applies constitutional law, has interpreted these rights narrowly. For example, the High Court has never applied the right to freedom of religion to override a law that is inconsistent with this right.

Legislation

In Australia, there are also state and federal laws that protect some rights. However, references to human rights are rarely clear in legislation. Rather, rights are understood through the obligations and restrictions on individuals, governments and other bodies set out in legislation.

The exception is anti-discrimination laws, which clearly refer to the human rights they protect and to the international conventions upon which they are based. 

For example:

· the Race Discrimination Act 1975 is based on the United Nations Convention on the Elimination of All Forms of Racial Discrimination
· the Sex Discrimination Act 1984 is based on the Convention on the Elimination of All Forms of Discrimination Against Women; and

· increased awareness and the International Decade of Disabled Persons (1983–1992) helped bring about the Disability Discrimination Act 1992.

However, there are gaps in Australia’s anti-discrimination legislation. For example, discrimination based on someone’s religion or sexuality is not prohibited in federal discrimination legislation. Australia’s anti-discrimination legislation is also limited to addressing one form of discrimination at a time; for example, discrimination based on race or sex or disability. This approach does not recognise that people can be discriminated against on the basis of a combination of their race, sex, ability, age, sexuality, religion or cultural background. 

Common law

Common law is the area of law not covered by the Constitution or legislation. The common law includes decisions made by judges, which set a precedent for future decisions, and unwritten principles of law. 

The common law concentrates on providing administrative and procedural methods of protection rather than describing any specific human rights protections. This means references to human rights are indirect and scattered. 

In the High Court native title decision Mabo v Queensland (No. 2),
 Justice Brennan said that international human rights standards are “a legitimate and powerful influence on the development of the common law”. The Mabo decision allows courts throughout Australia to look at international human rights principles when making decisions about peoples’ rights. 

Australian courts have also decided that international principles can be considered when public officials make decisions that could impact on human rights.

“What rights are not protected in Australia?”

See the fact sheets on individual issues.

How could the protection of human rights be improved in Australia?

Australia is currently the only Commonwealth country, and one of only a few industrialised nations, that has no official legal protection for human rights. 

There are a number of ways to improve the protection of human rights in Australia. Governments could pass more legislation to protect specific rights. Human rights education could be delivered to the community, politicians and judges. While these proposals may expand some human rights protections, they would not provide a legal guarantee that would protect human rights consistently across all states and territories.

The most effective way to ensure full and ongoing protection of human rights is to adopt a Charter or Bill of Rights based on international human rights standards.

A number of attempts in the past to introduce Charters or Bills of Rights, both at state/territory and federal levels, have failed. But public opinion may be changing. 

Following extensive community consultation, the Australian Capital Territory (ACT) recently adopted the Human Rights Act 2004 – a legislated charter of human rights. This shows that both political leadership and support from the community are essential if Australia is to improve its protection of human rights. 

What form should the protection of human rights take?

There are two basic models that could be adopted for a Charter or Bill of Rights – the introduction of ordinary legislation, or Constitutional reform.

Ordinary legislation

If a Charter or Bill of Rights is introduced as ordinary legislation, it could provide broad guarantees of rights and freedoms that do not currently exist. Parliaments can change and amend legislation to respond to changing times. 

New Zealand and the United Kingdom both have legislative Bills of Rights. In both countries courts interpret legislation to be consistent with the Bill of Rights. The courts also have the power to declare that a piece of legislation is inconsistent with the Bill of Rights Act. However, they cannot change the legislation. The parliament still has ultimate responsibility for creating and changing legislation. Declarations by the courts that legislation is not consistent with the Bill of Rights can indicate to parliament the need to consider changing legislation.

The main drawback of protecting human rights by ordinary legislation is that it can be amended. This can be positive, as it can easily accommodate new and emerging issues. However, it can also be changed to reduce human rights protection, or the legislation can be abolished altogether. 

This would mean the protection of human rights is subject to the political climate.

Constitutional protection
The alternative to ordinary legislation is the incorporation of a Bill of Rights into the Australian Constitution. This process can only happen through a referendum, where all Australians vote on the issue. 

The United States, Canada and South Africa all have constitutional Charters or Bills of Rights. Any laws that are inconsistent with the Charter or Bill of Rights are not valid and have no force. 

The advantage of a Constitutional Bill of Rights is that it protects human rights and fundamental freedoms from being manipulated for short-term political gains. It would not be possible for future governments to withdraw it without the consent of the community. However, some people argue that this makes it difficult to change the law to allow it to keep up to date with new developments in human rights. 

Some people argue that a Constitutional Bill of Rights would mean that the elected parliament would no longer have the final say on legislation because the courts would be able to declare legislation to be unconstitutional. 

However, in Canada in some cases the parliament can have the final say. The Canadian Charter of Rights and Freedoms allows the parliament to declare that an Act will operate despite certain rights in the Charter. Courts in Canada and South Africa are also directed to uphold an Act where it might breach a right if the law could be “justifiable within a free and democratic society”.

One option in Australia would be to pass an ordinary legislation human rights Act, with the proposal that after a specified period of time all Australian citizens would vote in a referendum on incorporating the protection of human rights into the Australian Constitution. This would enable Australians to trial the improved human rights protection and assess how well it works.

For more information on rights protected and not protected in Australia, see the fact sheets on individual issues.
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